
Putting the pieces togetheré.

EMS and the LAW

Region 8 



Topics for discussioné..

ÅScope of Practice

ÅNegligence

ÅConsent

ÅRefusal

ÅAbandonment

ÅIntoxicated/Irrational/Emotionally Disturbed 

Patients

ÅResuscitation Issues

ÅState Specific Issues
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Scope of Practice
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Legal Duties

ÅState laws define the level of care that pre-

hospital personnel can provide (i.e. State of 

Illinois EMS Act)

ÅPre-hospital personnel cannot perform a skill 

outside of their scope of practice even if they 

know how to perform the skill.



5

Scope of Practice vs. Standard of Care

Scope of Practice: the care legally allowed by the

state in which the pre-hospital provider works.
VWere you allowed by law to do what you did?

Standard of Care: is the care that a pre-hospital 

provider with similar training is expected to provide 

when managing a patient in a similar situation.
VConcept of ñthe reasonable person standardò is 

applied

VDeals with the questions, ñdid you do the right thing 
and did you do it properly?ò

VFalling below standard of care constitutes negligence
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Education

ÅIncludes all of the cognitive, psychomotor and 

affective learning that a provider has undergone 

throughout his/her life. Includes:

VEntry-level and continuing professional education

VFormal and informal learning

VMany individuals have extensive education that, in 

some cases exceeds their EMS skills or roles.

SOé. What might be an example of education that 

exceeds EMS skills/roles ???
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There IS a difference between 

Certification and Licensureé..

ÅCertification: is an external verification by a non-

governmental agency of the competencies that an 

individual has achieved and typically involves an 

examination process.

VNational Registry is a certificationé.it does not give 

an individual the right to practice

VILLINOIS does not require NREMT exam to qualify 

for a EMT or paramedic license
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ÅLicensure:is the stateôs grant of legal authority to 

practice a profession within a designated scope of 

practice.

VScope of practice represents the legal limits of the 

licensed individuals performance

VIllinois does issue a EMT, paramedic license
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What about Credentialing?

ÅA local process by which an individual is permitted 

by a specific entity (Medical Director) to practice 

in a specific setting (EMS agency)

VProcesses vary in sophistication and formality

Is system entry considered a form of credentialing???



10

Letôs sum it upé..

ÅAn individual may only perform a skill or role for 
which that person is:

ÅEducated (has been trained to perform the skill or 
role)

AND

ÅCertified (has demonstrated competence in the skill 
or role)

AND

ÅLicensed (has legal authority issued by the State to 
perform the skill or role)

AND

ÅCredentialed (has medical oversight to perform the 
skill or role)
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Confused?
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Consider thiséé

Å During your entry level EMT program you were trained to 

perform Combitube insertion.  You then demonstrated 

competence in the skill by way of practical examination.  

You successfully obtained your license from the State of 

Illinois giving you legal authority to perform the skill of 

Combitube insertion.  Does this skill fall within your EMT 

scope of practice in Region 8 ??

NOé because you are not credentialed to perform the skill 

in Region 8
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Or thisé.

Å As a paramedic in Region 8, you have been educated on 

the use of the EZ IO by your Resource Hospital.  You then 

demonstrated competence in the skill by way of practical 

examination.  You already possess a license from the State 

of Illinois giving you legal authority to perform the skill.  Can 

you perform this skill in Region 8?

YESébecause you are credentialed to perform the skill in 

Region 8

What if you work in another Region, can you perform 

the skill in that region???
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Negligence
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What is Negligence?

ÅA deviation from the accepted standard of care 

that results in injury to the patient.  Four elements 

must be present:

VDuty to act

VBreach of duty

VDamage

VCausal connection
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Duty to Act

ÅRefers to your legal obligation to provide service 

whether you think the patient needs an 

ambulance or not.
VPatient-provider relationship must be established

VTo prove negligence, one must prove that the pre-hospital 

provider had a formal contractual or informal legal 

obligation to provide care.
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Breach of Duty

ÅRefers to a negligent action or omission that has 

violated the standard of care expected from a pre-

hospital provider under the circumstances.
VThe expectation is that you are to act with reasonable care 

to prevent injury to the patient

VBreach of duty can be caused by:

VCommission (performing a procedure incorrectly)

VOmission (failing to act in the circumstamces required)
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Damage and Causal Connection

ÅDamage: Patient must have sustained physical or 

psychological damage.
VIf the patient was not injured after omission or improper 

treatment no basis for a lawsuit exists

ÅCausal Connection: a clear connection between 

the patientôs injury and actions taken or omitted by 

the pre-hospital provider.
VDemonstrating injury is not enough; there must be proof 

that the injury was caused by the actions or omissions of 

the pre-hospital provider who had a duty to act
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Letôs sum it upé.

ÅTo establish negligence, all four elements must be 

present:
VDuty to Act

VBreach of Duty

VDamage

VCausal Connection

ÅWithout these four elements, there can be no 

proof of negligence.
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Consider thisé.

Ambulance 10 responds to a man reported to be exhibiting 

bizarre behavior in the park. On arrival, a 20 y/o man is 

speaking gibberish, diaphoretic and has a rapid pulse. The 

Medic Alert tag on his wrist lists diabetes.  His blood glucose 

is 45. The EMT reaches for the oral glucose gel and cannot 

find it.  The crew decides to initiate transport to the hospital.

At the hospital the patient is treated immediately.  He receives 

IV glucose, which results in a gradual recovery.  His brother 

arrives a short time later; when he hears that there was no 

glucose at the scene, he threatens to sue.

Is there a case for negligence ????
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Immunity Laws
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ñGood Samaritanò Legislation

Å First enacted in 1959 in California, the law was specifically 

designed to protect people like physicians and surgeons 

who stopped at the scene of an emergency to render care in 

good faith.

Å It is intended to protect a person who is not being paid for 

his/her services from liability for acts performed in good faith 

unless those acts constitute gross negligence.

VñGood Samaritanò legislation varies from state to state.

VThese laws were developed to encourage medical 

professionals and laypersons to provide aid without undue 

fear of litigation
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Illinois Good Samaritan Act

Å Illinois Good Samaritan Act states, in partéòany óemergency 

medical technician (EMT)ô as defined in Section 3.50 of the 

Emergency Medical Services (EMS) Systems Act, é who in 

good faith provides emergency care without fee or 

compensation to any person shall not, as a result of his or 

her acts or omissions, except willful and wanton misconduct 

on the part of the person, in providing the care, be liable to a 

person to whom such care is provided for civil damages.ò

Does this mean I wonôt get sued ???

You can be sued for just about anything. This means that 

you are unlikely to be found guilty of a crime if you are sued.
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Sovereign Immunity

ÅAlso known as governmental immunity, prevents 

persons treated by governmentally operated EMS 

services from suing the government for civil 

liability.
VBased on the old English common law theory that no one 

can sue the King (ie, government)

VThis does not apply to private EMS companies

VIt does apply to a private EMS company that has a contract 

with a govermentally operated EMS system  
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Immunity from civil liability

(EMS Act Immunity)

Any person, agency or governmental body certified, 

licensed or authorized pursuant to this Act or rules 

thereunder, who in good faith provides emergency or 

non-emergency medical services during a Department 

approved training course, in the normal course of 

conducting their duties, or in an emergency, shall not be 

civilly liable as a result of their acts or omissions in providing 

such services unless such acts or omissions, including 

the bypassing of nearby hospitals or medical facilities 

in accordance with the protocols developed pursuant to 

this Act, constitute willful and wanton misconduct 

Illinois Statute Sect 3.150
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Consider thisé.

Å Fagocki v. Algonquin/Lake-In-The-Hills Fire Protection 

District (7th Circuit 2007) involved a woman who suffered a 

severe allergic reaction.  Paramedics responded to the 911 

call and because the patients jaw was clenched shut, two 

attempts to intubate were unsuccessful. The third attempt 

was successful, however on arrival to the ED, staff 

discovered the ET tube was in the esophagus. The patient 

suffered severe, irreversible brain damage and died 21/2 

years later.

The court had to decided whether the pararmedics failure to 

properly intubate a patient constituted willful and wanton conduct.  

If it did, the immunity provided by the EMS Systems Act would not 

protect the defendants.

What do you think the court decided ???
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Consent
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Types of Consent

ÅExpressed (Informed) Consent

ÅImplied Consent

ÅOther 

VParent/Legal Guardian

VEmancipated Minor
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Expressed (Informed) Consent

Å Must be obtained from every conscious, mentally competent 

adult.  A mentally competent adult is older than the legal 

age and able to make an informed decision.

Å For the consent to be informed, the patient must be made 

aware of the risks, benefits, and consequences of the care 

provided and alternatives to the care

Å A patient then must express his/her consent verbally or with 

an affirming gesture (ie holding out an arm for 

exam/treatment) 
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Implied Consent

ÅRefers to circumstances in which verbal or written 

consent is not possible but a reasonable person 

would want and expect emergency treatment to 

be rendered.

In what situations would implied consent  be 

appropriate???

What about an individual in custody of law 

enforcement or incarcerated ???
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Emancipated Minor

Å A minor means a person under the age of 18 years

Å Emancipated minors are minors between the ages of 16    

and 18 who have obtained a court order which states that 

they are legally emancipated. (Emancipation of Minorôs Act, 

750 ILCS 30/1, et. seq.). In Illinois:

Å Emancipated, pregnant or married minors may consent for 

their own treatment.

ALSO

Å Minors who are parents may consent for their own 

treatment.

Å Minors who are parents may consent for their childôs 

treatment.

The above situations do not require ñemancipationò
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Refusals
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Refusal of Treatment

ÅA person has the right to refuse care if he/she is 

mentally competent and therefore capable of 

making a clear judgment

VA person has the right to withdraw from treatment at any 

time, even after some treatment has been rendered

V If EMS providers touch and provide emergency care to a 

patient without his/her consent, they leave themselves 

open to charges of assault and battery.
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Refusal of Transport

ÅA mentally competent patient also has the right to 

refuse transport. 

VThis can include transport to the closest facility

V If the patient wishes to be transported to the facility of 

his/her choice, medical control must be contacted and 

the patient must sign a refusal of transport to the closest 

hospital.

VThe EMS provider runs the risk of a charge of ñfalse 

imprisonmentò if they forcibly transport a patient against  

his/her expressed wishes



35

OK, Consider thisé..



36

Abandonment
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Abandonment

ÅEMS providers assume the responsibility of 

providing care to an ill or injured person until :

VThe patient gives consent to terminate care

VCare is transferred to persons of equal or greater level of 

training and certification

ÅRefer to your system policies regarding transfer of 

care from EMT-P to EMT-B in certain situations
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Consider thisé.

Å You and your partner are staffing an ALS ambulance and 

arrive on scene at a call in a housing project. The patient is 

a 2 y/o boy. The parents say that he is sick and when 

looking at the boy, you notice that he is lethargic and not 

active.  When you ask the parents how long he has been 

sick you receive blank stares. Disgusted by their lack of 

parenting, you want to get out of there as soon as possible.  

You suggest that it may be cheaper and easier for the 

parents to take the child to the local free clinic.  After a bit of 

convincing, the parents agree to take the child on their own, 

but do not sign a refusal.  You later hear on the news that 

the child died on a public bus on the way to the clinic.

Are you responsible????
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Resuscitation Issues
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Do Not Resuscitate Order (DNR)

ÅDirects health care providers not to perform 

resuscitation if breathing or circulation stops

ÅThey do not mean ñdo not treatò

ÅRefers to the following procedures:

VChest compressions

VVentilation (i.e. mouth-to-mouth, BVM, ET tube)

VAsystole, v-fib, agonal heart rhythm, pulseless 

idioventricular rhythm 

VThe attending MD may document on the DNR other care 

to be witheld.
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DNR must containé.

ÅName of patient

ÅName and signature of attending physician

ÅEffective date

ÅThe words: ñDo Not Resuscitateò

ÅEvidence of consent-either:

VSignature of patient OR

VSignature of legal guardian OR

VSignature of durable power of attorney OR

VSignature of surrogate decision  maker



42



43

Revocation of a DNR

ÅIf the order is physically destroyed or verbally 

rescinded by the physician who signed it

ÅThe order is physically destroyed or verbally 

rescinded by the person who gave written 

informed consent to the order. (the patient or the 

patientôs surrogate)

ÅA member of the immediate family is present and 

requests initiation of resuscitation contrary to the 

written DNR order.  The family member must 

indicate that resuscitation would be what the 

patient would elect.
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Living Will

ÅIllinois law allows terminally ill patients to instruct 

their health care provider on their treatment in 

near death experiences via living will.

ÅTechnical requirements make them unworkable 

and impractical for field use

ÅPer Region SOP living wills may not be honored 

in the field
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Power of Attorney for Healthcare

ÅA legal document signed by the patient that 

names a specific person to act on the patientôs 

behalf to make medical decisions on the patientôs 

behalf should the patient be unable to do so.

ÅIf the patient is alert and able to communicate to 

you, the healthcare agent has no authority
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Petitions and Certificates
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Petition for Involuntary/Judicial 

Admission

ÅFilled out and presented to the director of a 

mental health facility explaining that a person ñis 

subject to involuntary admissionò

ÅAny person over age 18 can sign and fill out the 

petition

Å Valid for 24 hours

ÅChildren under the age of 18 do not require a 

petition unless legally emancipated
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Certificate

Å Written statement from a doctor or other highly trained 

mental health professional (MD,DO, psychologist, 

psychiatrist)

Å The above person must have examined the patient within 

the past 72 hours before preparing the certificate

Å Must state that the person is subject to involuntary 

admission and in need of immediate hospitalization

Å Once a petition & certificate are filed, law enforcement 

officers are legally authorized to take a person into custody 

and arrange transport to a mental health facility

EMS is not required to transport the individual, however law 

enforcement can request EMS assistance
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State Specific Issues
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Safe Haven Law

ÅAlso known as ñAbandoned Newborn Infant 

Protection Actò 325 ILCS

ÅAllows a person to relinquish an infant 30 days old 

or less to personnel at a
VHospital

VFire station

VPolice station

VEmergency medical facility

ÅAbove facilities must post a Safe 

Haven sign outside the building
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School Bus Accidents

ÅEach system has their own policy regarding 

school bus accidents

ÅIt is the responsibility of EMS personnel on scene 

to evaluate each patient to assure absence of 

injury

ÅAny child with injuries should be transported 

(under which type of consent ??)

ÅIt is recommended that EMS agencies contact the 

school districts in their coverage area to discuss 

specifics for releasing uninjured students


